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 TelNet Worldwide, Inc., (TelNet), by its attorneys Loomis, Ewert, Parsley, Davis & 

Gotting, P.C., hereby submits comments in response to Core Communications, Inc.�s Petition 

for Forbearance, WC Docket No. 03-171.  TelNet is a facilities-based competitive local 

exchange carrier (CLEC) operating primarily in Michigan that exchanges a significant 

volume of ISP-bound traffic.  The Federal Communications Commission�s (Commission or 

FCC) ISP Remand Order1 has been detrimental to TelNet�s competitive market position and 

is discriminatory against TelNet. Therefore, TelNet has a direct interest in this proceeding. 

1. Introduction 

 The ISP Remand Order is detrimental to the competitive market conditions in the 

telecommunications industry and is discriminatory to all CLECs.  Contrary to any sense of 

fundamental fairness, the Order effectively prohibits a CLEC from receiving compensation 

for a certain amount of ISP-bound traffic that it terminates.  While the imposition of a bill-

and-keep regime may be appropriate when two carriers exchange approximately the same 

amount of traffic, a bill-and-keep regime is neither appropriate nor fair in situations where 

                                                 
1 In re Implementation of the Local Competition Provisions in the Telecommunications Act of 1996 (CC Docket 
No. 96-98) and Intercarrier Compensation for ISP-Bound Traffic (CC Docket No. 99-68), FCC 01-131 (rel. 
Apr. 27, 2001) (ISP Remand Order). 
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only one of the two carriers have compensable traffic.  By definition, only one of the carriers 

can have traffic in excess of the growth cap.  It is blatant discrimination to effectively prevent 

that carrier from receiving compensation for such traffic.   

The ISP Remand Order encourages CLECs to either raise prices or drop out of 

portions of the telecommunications market, two circumstances that are obviously contrary to 

promoting competitive market conditions.  The ISP Remand Order also discriminates against 

CLECs in that it allows incumbent local exchange carriers (ILECs) to invoke the Order�s cap 

in ISP-bound minutes at a later date, in fact, years after its effective date, while requiring that 

CLECs calculate the growth cap minutes based upon the first quarter of 2001.   

All of this harm is caused by an Order that rests on a legal basis that the D.C. Circuit 

has held to be unsound.2  The D.C. Circuit remanded the ISP Remand Order because the 

Commission erroneously relied on 47 U.S.C. § 251(g) to set up the bill and keep regime.3  A 

Commission Order that causes this amount of harm to competition, and that has had the D.C. 

Circuit declare its basis to be unlawful, should not continue to operate.  Therefore, the 

Commission should grant Core Communications, Inc.�s Petition and forbear from continued 

application of the ISP Remand Order. 

2. The Bill and Keep Requirement of the ISP Remand Order is Fundamentally  
 Unfair and Contrary to Promoting Competitive Market Conditions. 
 
 One of the three reasons for the Commission to forbear from applying certain 

regulations or provisions of the Act is when �forbearance . . . is consistent with the public 

interest.�4  In considering whether forbearance is consistent with the public interest, �the 

Commission shall consider whether forbearance from enforcing the provision or regulation 

                                                 
2 WorldCom, Inc. v. FCC, 288 F.3d 429, 430 (D.C. Cir. 2002). 
3 Id. 
4 47 U.S.C. § 160(a)(3). 
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will promote competitive market conditions, including the extent to which such forbearance 

will enhance competition among providers of telecommunications services.�5  The 

Commission�s requirement that compensation for certain ISP-bound traffic be on a bill and  

keep basis is fundamentally unfair, and is therefore by its nature anti-competitive.  It presents 

a windfall to the ILECs and is discriminatory against CLECs.  Consequently, forbearance 

from this requirement will promote competition and will be in the public interest. 

 The ISP Remand Order sets rate caps for ISP-bound traffic.6  There is a rebuttable 

presumption that ISP-bound traffic is the traffic �that exceeds a 3:1 ratio of terminating to 

originating traffic.�7  In addition to the rate caps, the Commission imposed �a cap on total 

ISP-bound minutes for which a LEC may receive . . . compensation.�8  The cost of 

terminating traffic that exceeds this �growth� cap is purportedly recovered on a bill and keep 

basis.  However, in actuality, a carrier that terminates ISP-bound traffic above the growth cap 

is not compensated at all for that traffic. 

 With such an acknowledged imbalance between exchanged traffic, fundamental ideas 

of fairness dictate that a bill and keep regime is not proper here.  The Commission 

acknowledged that it had previously �concluded that state commissions may impose bill and 

keep arrangements for traffic subject to section 251(b)(5) only when the flow of traffic 

between interconnected carriers is roughly balanced and is expected to remain so.�9  Such a 

compensation regime makes sense when the traffic between the two carriers is balanced, 

because �payments from one carrier will be offset by payments from the other carrier.�10  

                                                 
5 47 U.S.C. § 160(b). 
6 ISP Remand Order, ¶ 78. 
7 Id. at ¶ 79. 
8 Id. at ¶ 78. 
9 Id. at ¶ 72. 
10 Id. 
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However, the Commission abruptly changed its position and stated in the ISP Remand Order 

that �we now believe that the Commission�s concerns about economic inefficiencies 

associated with bill and keep missed the mark, particularly as applied to ISP-bound traffic.�11  

The Commission further stated that: 

reciprocal compensation [for ISP-bound traffic] encourages carriers to overuse 
competing carriers� originating facilities by seeking customers that receive 
high volumes of traffic.  We believe that a bill and keep regime for ISP-bound 
traffic may eliminate these incentives and concomitant opportunity for 
regulatory arbitrage by forcing carriers to look only to their ISP customers, 
rather than to other carriers, for cost recovery.12 
 

 The Commission established the bill and keep regime for ISP-bound traffic that 

exceeds the cap to prevent incentives for CLECs to seek out ISP customers.  But the 

prescribed bill and keep regime swings the pendulum too far in the other direction.  CLECs 

that exchange ISP-bound traffic are now penalized for terminating high amounts of ISP-

bound traffic and are told that they can not receive compensation for such traffic.  This 

regime does not even feign to be fair.  ILECs are still compensated for all of their terminating 

traffic, while CLECs are prohibited from recovering on a portion of their terminating traffic 

simply because they have too much of it. 

 This amounts to a major shift in philosophy regarding the manner in which 

telecommunications providers bill their customers.  The established concept in the 

telecommunications industry is that landline customers do not pay to receive calls.  Instead, it 

is the party that originates the call that pays for it.  The Commission�s rules acknowledge this 

principle: �A LEC may not assess charges on any other telecommunications carrier for 

                                                 
11 Id. at ¶ 73. 
12 Id. at ¶¶ 73-74. 
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telecommunications traffic that originates on the LEC's network.�13  The Commission 

expressed the rationale for such a rule: 

In essence, the originating carrier holds itself out as being capable of 
transmitting a telephone call to any end user, and is responsible for paying 
the cost of delivering the call to the network of the co-carrier who will then 
terminate the call.  Under the Commission�s regulations, the cost of the 
facilities used to deliver this traffic is the originating carrier�s responsibility, 
because these facilities are part of the originating carrier�s network.  The 
originating carrier recovers the costs of these facilities through the rates it 
charges its own customers for making calls. This regime represents �rules of 
the road� under which all carriers operate, and which make it possible for 
one company�s customer to call any other customer even if that customer is 
served by another telephone company.14 
 

The bill and keep regime rebels against this standard by requiring CLECs to increase their 

rates to benefit ILECs.  A CLEC should not be required to raise the rates of its customers to 

terminate the traffic of other LECs. 

 This bill and keep regime results in one of two outcomes: (i) the CLEC raising its 

rates to customers receiving ISP-bound traffic, a prospect that may prove to be competitively 

disastrous in the face of the rates that other carriers can offer; or (ii) the CLEC deciding that 

it will terminate less traffic to make sure that it is not subject to the bill and keep regime, thus 

decreasing the amount of carrier choices for consumers and inhibiting competition.  Both of 

these natural consequences of the bill and keep regime result in anti-competitive market 

conditions. 

 Such injury to competition is sure to negatively impact the economy nationwide.  

Service to ISPs is vital to the national economy.  Businesses rely heavily on affordable 

Internet access for their day-to-day operations and, in some cases, for their very existence.  

Likewise, private individuals use the Internet to freely access the national economy by 

                                                 
13 47 C.F.R. § 51.703(b). 
14 In re TSR Wireless, LLC v. U S West Communications, Inc., FCC-00-194, ¶ 34 (rel. June 21, 2000). 
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performing such diverse tasks as investing in the stock market, purchasing airline tickets, 

buying books, and participating in a multitude of other activities that promote a healthy 

economy.  Competition among ISPs is fierce, resulting in lower prices for customers, 

meaning that more businesses and private individuals have freer access to the Internet and an 

increased opportunity to participate in the national economy.   

 However, requiring CLECs to bill their ISP customers for received calls, and thereby 

singling out ISPs among all other landline users for adverse treatment, will mean that costs 

for Internet access are sure to increase while competition among ISPs is sure to decrease.  

Higher prices for Internet and reduced ISP competition will have a negative impact on 

businesses that rely on ISPs, on private individuals who use the Internet to participate in the 

national economy, and, in turn, on the national economy as a whole.  Therefore, the bill and 

keep regime is against public interest, is anti- competitive, and provides a compelling reason 

for forbearance of the ISP Remand Order. 

3. If an ILEC Delays in Invoking the Cap on ISP-bound Minutes until July of 2003, 
the Growth Cap Should Not be based upon the First Quarter of 2001. 

 
 Another provision of the ISP Remand Order that has anti-competitive consequences 

is the potential for allowing an ILEC to delay in invoking the cap on ISP-bound minutes for 

several years, but then, upon invocation, calculate the growth cap based upon the first quarter 

of 2001.  For example, in Michigan, SBC did not invoke the ISP Remand Order until June 

16, 2003.  See Attachment A.  This practice results in hardship to the CLECs in that the 

compensation that they had relied on is abruptly cut off without any transitional period. 

 The ISP Remand Order set growth caps above which a carrier could not receive any 

compensation for ISP-bound minutes.15  The 2001 cap was based upon the amount of ISP-

                                                 
15 ISP Remand Order, ¶ 78. 
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bound minutes that a carrier terminated under an interconnection agreement for the first 

quarter of 2001, projected out for the entire year, plus a ten percent growth factor.16  In 2002, 

the growth cap was the 2001 cap plus another ten percent.  In 2003, the cap is the same as it 

was in 2002.17  The problem arises when an ILEC delays in invoking the ISP Remand Order 

and these caps.  The ISP Remand Order does not address how an ILEC�s decision to delay 

invoking the Order should affect the calculation of the growth cap. 

 If an ILEC invokes the cap in ISP-bound minutes in 2003, as SBC has done in 

Michigan, and insists that the CLEC calculate the cap beginning in the first quarter of 2001, 

then the ILEC has received the benefits of the FCC growth cap without providing full 

consideration in return.  Such a result is contrary to the FCC�s ISP traffic compensation 

regime.  The ISP-bound traffic growth caps are to apply only �if an incumbent LEC offers to 

exchange all traffic subject to 251(b)(5) at the same rate.�18  If an ILEC decides not to 

exchange 251(b)(5) traffic at the capped rate, the ILEC is required to �exchange ISP-bound 

traffic at the state-approved or state-arbitrated reciprocal compensation rates reflected in their 

contracts.�19  An ILEC should not be able to invoke the ISP Remand Order and the growth 

cap in 2003 and require the CLEC�s ISP-bound minutes to be capped at an amount that began 

accumulating in the first quarter of 2001.  If the ILEC was not offering to exchange its 

251(b)(5) traffic at the capped rates in 2001 and 2002, it seems incredible that when the 

ILEC does offer to exchange such traffic at the capped rate in 2003, the CLEC must cap its 

ISP-bound minutes using calculations from those very years where the ILEC made no offer 

                                                 
16 Id. 
17 Id. 
18 Id. at ¶ 89. 
19 Id. 
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to exchange traffic at the capped rates.  This result would provide another windfall to the 

ILECs. 

 Allowing such an outcome is discriminatory and damaging to competition because it 

provides the ILEC with the benefits of the growth caps on ISP-bound minutes without 

requiring the ILEC to fully meet its end of the bargain.  This is another reason for the 

Commission to forbear from applying the ISP Remand Order, or at the very least to forbear 

from enforcing any provision of the Order that would result in such an injustice. 

4. A ILEC Should Not be Able to Invoke the Cap in ISP-bound Minutes in July of 
 2003 While Contending That the CLEC�s Capped Minutes Should Begin 
 Accumulating in January of 2003. 
 
 If the Commission does not decide to forbear the ISP Remand Order in its entirety, 

and also does not forbear provisions of that Order that requires a CLEC�s ISP-bound minutes 

to be capped using calculations beginning in 2001 when an ILEC first invokes the cap in 

2003, then there is another provision of the Order that the Commission should forbear to help 

encourage competitive market conditions.  The Commission should forbear any provision of 

the ISP Remand Order that allows an ILEC to invoke the cap on ISP-bound minutes in July 

of 2003, but then insist that the CLEC calculate its capped minutes beginning in January of 

2003. 

 This is exactly what SBC is attempting to do in Michigan.  SBC has decided to 

invoke the cap in ISP-bound minutes effective as of July 6th of 2003.  However, SBC insists 

that it should be able to start counting ISP minutes terminated to TelNet as of January 1, 

2003.  For example, if a CLEC�s 2003 growth cap is 1,000 minutes, SBC wants to be able to 

start counting ISP minutes towards the growth cap on January 1, 2003, even though it did not 

invoke the ISP Remand Order until July 6, 2003.  Clearly, SBC is seeking to retroactively 
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apply the ISP Remand Order.  SBC seeks to avoid offering its 251(b)(5) traffic at the capped 

rates for the first half of 2003 while requiring TelNet�s ISP minutes to accumulate during that 

time.  An ILEC should not be able to start counting minutes toward the cap until the date its 

invocation of the ISP Remand Order becomes effective.  The Commission should forbear 

from applying any provision of the ISP Remand Order that provides for such a 

discriminatory result. 

5. Conclusion 

 For the foregoing reasons, TelNet supports Core Communications, Inc.�s Petition for 

Forbearance and respectfully requests that the Commission grants the Petition or, 

alternatively, grants TelNet�s above requests for forbearance of particular provisions of the 

ISP Remand Order. 

August 29, 2003     Respectfully submitted, 
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